


 

Session 3 – The Legal Environment

DWI Detection and Standardized Field Sobriety Testing

Become familiar with: 
• Elements of DWI offenses

• Implied consent

• Chemical test evidence

• Case law

Learning Objectives
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(Time varies with the complexity and variation of your state's laws relating to drinking and 
driving and DWI enforcement.) 

The lesson plans for this module are based on a generic set of drinking and driving laws, 
patterned after the Uniform Vehicle Code. Significant modification should be made to adapt 
this module to the current statutes of your state. 

An understanding of impaired driving laws that apply in your jurisdiction is critical to successful 
DWI enforcement.  

All states (and many local jurisdictions) have their own impaired driving laws. While the specific 
language of these laws may vary significantly, most include the following provisions: 

• DWI Law 

• Per Se law 

• Implied Consent  

• Preliminary Breath Testing 

Briefly review the objectives, content, and activities of this session. 

At the conclusion of this session, participants will be familiar with:  

• Elements of DWI offenses 

• Provisions of implied consent  

• The relevance of chemical test evidence 

• Precedents established through case law 

In this session impaired driving laws are discussed in detail. The illustrations provided are drawn 
from the Uniform Vehicle Code. You are responsible for learning whether and how each law 
applies in your jurisdiction. 
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CONTENT SEGMENTS ..................................................................................... LEARNING ACTIVITIES 

A. DWI Statute: Driving While Under the Influence ........................... Instructor-Led Presentations 

B. Per Se Statute: Driving With a Prohibited Blood Alcohol Concentration 

C. Implied Consent .......................................................................................... Reading Assignments 

D. Preliminary Breath Testing 

E. Case Law Review 
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Session 3 – The Legal Environment

DWI Detection and Standardized Field Sobriety Testing

It is unlawful for any person to operate or 

be in physical control of any vehicle within 

this state while under the influence of 

alcohol and/or any drug.

- § 11-901 Uniform Vehicle Code (Millennium Ed. 2000)

DWI Statute
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DWI Detection and Standardized Field Sobriety Testing

Opinion based on totality of circumstances 
that there is probable cause to believe 
Defendant committed crime (violation) of 
DWI

* All elements of crime need to be present

Probable Cause for DWI Arrest
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A. DWI Statute: Driving While Under the Influence 

A state's DWI statute may be subtitled Driving While Under the Influence, or something similar. 
Typically the statute describes the who, what, where and how of the offense in language. 

Reminder: The Uniform Vehicle Code law is stated above; however, insert state specific 
statute. 

Insert state specific definitions: 

“Under the Influence” means… 

“Physical Control” means… 

“Vehicle” means… 

In some states it is unlawful to operate a vehicle while impaired anywhere in the State: on or 
off roadways, on private property, and so on. In other states, the law applies only on publicly 
accessible roadways. i.e., public or private property anywhere in the state. 

DWI Violation Arrest 

In order to arrest someone for a basic DWI violation, a law enforcement officer must have 
probable cause to believe that all elements of the offense are present. That is, the officer must 
believe that: 

The person in question was operating or in actual physical control of a vehicle (truck, van, 
automobile, motorcycle, even bicycle, according to specific provisions in various states) while 
under the influence of alcohol, another drug, or both. 

Discuss “totality of the circumstances” to establish elements of the crime/violation of DWI 
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DWI Detection and Standardized Field Sobriety Testing

Criminal offense – establish facts                               
“beyond a reasonable doubt” 

Conviction
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Conviction  

In order to convict a person of DWI, it is necessary to establish that all elements were present.  

• Operation 

• Control 

• Vehicle 

• Impairment 

If DWI is a criminal offense, the facts must be established "beyond a reasonable doubt." If DWI 
is a violation, the standard of proof may be less. In either case, it Is the officer's responsibility to 
collect and thoroughly document all evidence for use at trial.  

Insert state pattern jury instructions of “beyond a reasonable doubt” 

In some States, an operator may be charged with a non-criminal alcohol-related violation and 
the standard of proof may be less.  

Discuss State standard of proof for a violation 
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DWI Detection and Standardized Field Sobriety Testing

It is unlawful for any person to:
• Operate or be in physical control 

• Of any vehicle 

• Within this state 

• While having a BAC at or above the state’s 
level

Per Se Statute (Example)
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B. Per Se Statute: Driving with a Prohibited Blood Alcohol Concentration 

Remember to insert state specific statute. 

Most states include in their DWI statutes a provision making it illegal to drive with a prescribed 
blood alcohol concentration (BAC). This provision, often called a Per Se law, creates another 
alcohol-related driving offense which is related to, but different from the DWI offense. 
Following is a typical Per Se provision:  

It is unlawful for any person to: 

• Operate or be in physical control 

• Of any vehicle 

• Within this state 

• While having a blood alcohol concentration at or above state’s level.  

Compare and contrast these elements with the elements of DWI  

Remind participants that Law Enforcement Officers must have probable cause prior to Per Se 
Statute coming into play. 
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DWI Detection and Standardized Field Sobriety Testing

Each defines a separate offense:

• DWI – driving while under influence
• Chemical test is some evidence 

• Per Se – operate while having more than 
legal percent of alcohol in blood or breath
• Chemical test is conclusive evidence  

Per Se and DWI 
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The Per Se law does not replace every other DWI statute. Rather, the two can be prosecuted at 
the same time. Each defines a separate offense: 

• The DWI law makes it an offense to drive while under the influence of alcohol and/or 
any drug. 

• The Per Se law makes it an offense to drive while having more than a certain percentage 
of alcohol in the blood or breath.  

For the DWI offense, the chemical test result is some evidence. For the Per Se offense, the 
chemical test result is conclusive evidence.  

Pose the question to the class. “Since there is an Per Se law, why is it necessary to retain the 
old DWI law?” Probe for responses until at least the following points have emerged: 

• Some subjects refuse to submit to chemical testing 

• Some violators are under the influence of drugs other than alcohol 

• Some are under the influence of alcohol at BACs below state's level 

The principal purpose of the Per Se law is to aid in prosecution of DWI offenders. It is not 
necessary for the prosecutor to show that the driver was "under the influence." It is sufficient 
for the state to show that the driver's BAC was at or above the state’s level.  

Important to remember, an officer must still have probable cause to believe that the driver is 
impaired before making an arrest. Implied consent usually requires that the driver be arrested 
before the request of a chemical test. The law also requires that the arrest be made for "acts 
alleged to have been committed while operating a vehicle while under the influence." 
Therefore, the officer usually must establish probable cause that the offense has been 
committed and make a valid arrest before the chemical test can be requested.  

• You may remind students of lower state levels for underage and commercial motor 
vehicle operators. 
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DWI Detection and Standardized Field Sobriety Testing

• Continue to rely on your detection 
training and experience

• When making a DWI arrest assume 
chemical tests will not be available 

• Document all observations in detail: 
Thorough documentation is critical   

Per Se Summary 
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Per Se Summary 

Police officers dealing with impaired drivers must continue to rely primarily on their own 
training and experience in detection to determine whether an arrest should be made. It is 
impossible to obtain a legally admissible chemical test result until after the arrest has been 
made. Sometimes drivers will refuse the chemical test after they have been arrested. Then the 
case will depend primarily upon the officer's observations and ability to articulate their 
testimony. When making a DWI arrest, always assume that the chemical test evidence will not 
be available. It is critical that you organize, document, and present your observations and 
testimony in a clear and convincing manner.  

Stress the importance of thorough documentation, i.e., “The DWI Investigative Field Notes” 
that will be explained in Session 4. 
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DWI Detection and Standardized Field Sobriety Testing

• Operates or controls motor vehicle 
• Operator shall be deemed to have given 

consent to chemical test to determine 
blood alcohol and/or drug content 

• When arrested for DWI
• Drivers who refuse may be subject to 

license sanctions

Elements of Implied Consent
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Implied consent states drivers must submit to a chemical test(s). The law provides penalties for 
refusal to submit to the test. The law may also provide that the individual's driver's license may 
be suspended or revoked if the refusal is found to be unreasonable. The purpose of implied 
consent is to encourage those arrested for DWI to submit to a chemical test so that valuable 
evidence may be obtained.  

Point out that implied consent requires the driver to submit to a chemical test(s). The law 
provides penalties for refusal to submit to the test(s). 

Emphasize that implied consent is not triggered until probable cause has been established for 
an arrest for DWI.  

Some states criminalize refusals. Some states allow refusal evidence to be used by 
prosecutors in their case.  

Insert state specific slide if refusal is a separate crime. 

Discuss State-specific license sanctions 
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DWI Detection and Standardized Field Sobriety Testing

BAC _____or more
• Presumed under the influence

Less than _____
• Presumed not under the influence

At least _____ but below _____
• No presumption

Legal Presumptions
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Provide cite for state statute, and include statutory language. 

Legal presumptions define the significance of the scientific chemical test evidence.  

For example, if the chemical test shows that the person's blood alcohol concentration (BAC) is 
.08 or more it shall be presumed that the person is under the influence.  

In this state – If the test shows that the BAC is _____ or less, it shall be presumed that the 
person is not under the influence.  

If the test shows that the BAC is more than but less than , there is no presumption as to 
whether the person is or is not under the influence. The weight of the chemical test evidence is 
presumptive of alcohol influence, not conclusive.  

• Some states use breath alcohol concentration (BrAC). 

• Statutory presumption levels vary from state to state. Know your state law. 

The fact finder (court or jury) may accept the legal presumption and conclude that the driver 
was or was not impaired on the basis of the chemical test alone. However, other evidence such 
as testimony about the defendant’s driving, odor of alcohol, appearance, behavior, movements, 
speech, etc. may be sufficient to overcome the presumptive weight of the chemical test. 
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DWI Detection and Standardized Field Sobriety Testing

Is it possible for a person whose BAC is 

above the state’s per se or presumptive 

level to be acquitted of DWI?

Example Number 1
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It is possible for a person whose BAC at the time of arrest is above the per se or presumptive 
level legal limit to be acquitted of DWI. It is also possible for a person whose BAC at the time is 
below the per se or presumptive level to be convicted of DWI. Consider the following examples:  

Example 1  

A driver is arrested for DWI. A chemical test administered to the driver shows a BAC of 0.13. At 
the subsequent trial, the chemical test-evidence is introduced. In addition, the arresting officer 
testifies about the defendant’s driving, appearance and behavior. The testimony is confusing 
and unclear.  

Another witness testifies that the driver drove, behaved and spoke normally. The court finds 
the defendant not guilty of DWI.  

Emphasize: Law Enforcement must organize, document, and present evidence to articulate 
the impairment exhibited by the defendant at the time of the stop. 
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DWI Detection and Standardized Field Sobriety Testing

Is it possible for a person whose BAC was 

below the state’s per se or presumptive 

level to be convicted of DWI?

Example Number 2
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Example 2  

A driver is arrested for DWI. A chemical test administered to the driver shows a BAC of 0.05. At 
the subsequent trial, the chemical test evidence is introduced. In addition, the arresting officer 
testifies about the defendant’s driving, odor of alcohol, appearance, slurred speech, and 
inability to perform divided attention field sobriety tests. The testimony is clear and descriptive. 
The court finds the defendant guilty of DWI.  

The difference in outcomes in the two examples cited is directly attributable to how well the 
arresting officer articulates the evidence other than the chemical test. Remember that the 
chemical test provides presumptive evidence of alcohol influence; it does not provide 
conclusive evidence. While the "legal limit" in a given jurisdiction may be 0.08 BAC, many 
people will demonstrate impaired driving long before that "legal limit" is reached.  

Explain that “legal limit” does not actually exist. Statutory BACs establish an illegal limit. 
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Preliminary Breath Testing (PBT)
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D. Preliminary Breath Testing 

Description  

Many states have enacted preliminary breath testing (PBT) laws. These laws permit a police 
officer to request a driver suspected of DWI to submit to a roadside breath test prior to arrest. 
PBT laws vary significantly from one state to another. 

Insert state statute and provide citation 

If available, demonstrate PBT operation 

Application  

PBT results may be used to assist in determining whether an arrest should be made. The results 
may not be admissible as substantive evidence against the defendant in court. Discuss state 
laws regarding admissibility of PBT results. However, PBT laws may provide statutory or 
administrative penalties if the driver refuses to submit to the test. These penalties may include 
license suspension, fines or other sanctions.  

Outline the statutory/administrative penalties for PBT refusal in your state, if any. 
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DWI Detection and Standardized Field Sobriety Testing

• Landmark court decisions relevant to the 
admissibility of Standardized Field 
Sobriety Tests (SFSTs) and Horizontal 
Gaze Nystagmus (HGN)

• Challenges based on: 
• Scientific validity and reliability
• Relationship of HGN to specific BAC level
• Officer training, experience, and application

Case Law Reviews
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SFST State-Specific Case Law
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Create state specific case law reviews:  

E. Case Law Reviews 

The following cases are landmark court decisions relevant to the admissibility of Standardized 
Field Sobriety Tests (SFSTs) and Horizontal Gaze Nystagmus (HGN). Challenges to the 
admissibility have been based on (1) scientific validity and reliability; (2) relationship of HGN to 
specific BAC level; and (3) officer training, experience, and application. 

Insert current relevant case law pertaining to your State. For assistance, instructor may 
contact their State Traffic Safety Resource Prosecutor, State DRE/SFST Coordinator or the 
National Traffic Law Center of the National District Attorneys Association 
http://www.ndaa.org  
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HGN State-Specific Case Law
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Search and Seizure State-Specific 
Case Law
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Other Relevant State-Specific Case 
Law
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Insert current relevant case law pertaining to your State. For assistance, instructor may 
contact their State Traffic Safety Resource Prosecutor, State DRE/SFST Coordinator or the 
National Traffic Law Center of the National District Attorneys Association 
http://www.ndaa.org  

Insert current relevant case law pertaining to your State. For assistance, instructor may 
contact their State Traffic Safety Resource Prosecutor, State DRE/SFST Coordinator or the 
National Traffic Law Center of the National District Attorneys Association 
http://www.ndaa.org  

Insert current relevant case law pertaining to your State. For assistance, instructor may 
contact their State Traffic Safety Resource Prosecutor, State DRE/SFST Coordinator or the 
National Traffic Law Center of the National District Attorneys Association 
http://www.ndaa.org  
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Case Law Summary
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TO SUMMARIZE:  

The prevailing trend in court is to accept HGN as evidence of impairment, provided the proper 
scientific foundation is laid. However, most courts consistently reject any attempt to derive a 
quantitative estimate of BAC from HGN. Additionally, officers should recognize the relevance of 
administering the Standardized Field Sobriety Tests in accordance with the NHTSA/IACP 
guidelines. 
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1. If DWI is a criminal offense, the standard 
of proof is _____.

2. The purpose of implied consent is _____.

Test Your Knowledge
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3. For the Per se offense, chemical test 
result is _____ evidence.

4. The Per Se law makes it unlawful to 
_____.

Test Your Knowledge
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5. The PBT law permits a police officer to 
request a driver suspected of DWI to 
_____.

6. PBT results are used to help determine 
_____.

Test Your Knowledge
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INSTRUCTIONS: Complete the following sentences. 

1. If DWI is a criminal offense, the standard of proof is beyond a reasonable doubt. 
2. The purpose of implied consent is encourage a driver arrested for DWI to provide a 

chemical test for evidence. 

3. For the Per se offense, chemical test result is conclusive evidence. 

4. The Per Se law makes it unlawful to drive with a prescribed BAC level . 

5. The PBT law permits a police officer to request a driver suspected of DWI to submit to a 
roadside breath test. 

6. PBT results are used to assist in determining whether a driver should be arrested for DWI. 
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